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Foreword

On 23 June, in an historieferendumon whether the UK should remain a
member of the Eldr leave,"leave voters delivered7,410,742v0tes against
the "remairs" with 16,141,241votes.So was delivered majority vote to leave
the European Union, with a margin of roughly 52 to 48 percent.

This brought the referendum campaigns formally tdl@se. There are now no
"leavers or "remainers. Technically, we are all leavers, now engaged in the
mighty task of securing an orderly withdrawal from the European Union.

This makes our plan all the more vital, and especially so in the context of
neithe the Government nor the official leave campaign themselves having
published (or even produced) their own exit plans.

Now in its eighthversion andwith 100,000 downloads already registered, we
are progressively rarriting the workto take account of thpostreferendum
circumstancesWe offer itas a templatéo inform andfuel the ongoing debate
on how we leave the European Union.



Our vision

Our vision isof a self-governingUnited Kingdom a self-confident, freetrading
nation state, eleasing the potential of its citizens through direct democratic
control of both national and local government and providing maximum freedom
and responsibility for its people.

The history of Britain for a thousand years has been as a merchant and maritime
power playing its full role in European and world affairs while living under its
own laws. It is our view that the UK can flourish again as an independent state
trading both with our friends in the EU and the rest of Europe, while developing
other relatimships throughout the world as trading patterns evolve.

For an age, the United Kingdom has freely engaged as an independent country
in alliances and treaties with other countries. It has a long history of entering
into commercial agreements and convamiat an integovernmental level.

We wish to uphold that tradition.

The ability of the people of the United Kingdom to determine their own
independent future and use their wealth of executive, legislative and judicial
experience to help, inspire and shapolitical developments through
international bodies, and to improve world trade and the wellbeing of all
peoples will only be possible when they are free of the undemocratic and
moribund European Union.

The prosperity of the people depends on being abkxercise the fundamental
right and necessity of seffetermination, thus taking control of their
opportunities and destiny in an irigovernmental global future with the ability
to swiftly correct and improve when errors occur.

Within the United Khgdom, our vision is for a government respectful of its
people who will take on greater participation and control of their affairs at local
and national level. Our vision fosters the responsibility of a sovereign people as
the core of true democracy.



Summary

Leaving the EUwill have significant geopolitical and economadvantages

But we believe it is unrealistic to expect a clean break, immediately unravelling
forty-three years of integrationn a single stepTherefore we have set out a
process ophasé separation and recovery.

In all, we identify six phass. The first deals with thelegal process of
withdrawing fromthe EU,with the aim of concludingn agreement within the
initial two year period allowed in thArticle 50 negotiationsin this, we seek
continuel participation in the El4 Single Market.

The sixphass involve both shofterm and longeterm negotiations, to achieve

a measured, progressive separatlanthe firstphase there are three possible
options One is byrejoining the European Free Trade Association (EFTA) and
tradng with the remainingeU member states through the European Economic
Area(EEA) i the sacalled Norway OptionAnother is the'shadow EEA and

the third we call théAustralian pocess.

As part of the firstphase we would reatriae the entire bodyf EU law
applicable to the UKincluding that pertaining to agriculture and fisheries. This
would not only ensure continuity and minimise disruptioand reduce what
would otherwig be massive burdens on public and private sector
administrations but also buy time for a more considered review of the UK
statute book.

We would continue coperation and cordination with the EU gpolitical and
administrative levels, where immediadeparation of shared functions is neither
possible nor desirable in the short term.

These would include thameworkresearch programme (Horizon 2020), the
Single European Sky and the European Space Programme, certain police and
criminal justice meases, joint customs operations, third country sanitary and
phytosanitary controls, antiumping measures, and maritime surveillance.
Such issues are in any event best tackled on a multinational basis, and there is
no value in striking out on our owast for the sake of it



Thus, the firsphaseis limited to a smooth,economically neutral transition into
the postexit world. It lays the foundations for the UK to exploit its
independence, withoutrying to achieve everything at once. Subject to a
referendumto approve the initial exit agreement, the basithdrawal
framework could be in place within two years of starting negotiations.

Even beforeexit, we would initiate a secorghasel the regularisation of our
immigration policy and controls. This wilhcludeaction at a global level to
deal with thel951 Geneva Convention on the Treatment of Refugees, and the
1967 Protocol, as well as at a regional level, modifying or withdrawing from
the European Convention on Human Rights.

We then propose a thighase which involvesbreaking free of the Brussels
centric administration of European tradmjilding a genuine,Europewide
single marketwith common decisiomaking for all parties. This will be fully
integrated into the global rulmaking process, throhgexisting international
bodies.

The aimis a community of equals in'&uropean villagg rather than a Europe

of concentric circles using the Genevdbased United Nations Economic
Community Europe (UNECE)t would becomeéhe core administrative body,

on the lines proposed by Winston Churchill in 1948 and again in 1950. Thus,
the exit from the EU becomes the start of an ongoing process, the means to an
end, not the end itself.

Simultaneously, we identify and explore some key areas where independent
pdlicy development is requiredin phasefour, wemake astart on tis, the work
eventually leading to divergence from the EU and the emergence of wkque
policies

Phasedfive comprises a coherent programme to define our wider global trading
relations.This compries eight separate initiative§ he withdrawal settlement
has now receded, having served its purpose as the launchtmaday is now
open for the UK to break out of the Elul-de-sacand rejoin the world

Sixth, and finally, we embark oa seres of domesticreforms, by introducing
elements of direct democracy and the other changes embodied in The Harrogate
Agendai the immediate aim being to prevent ever again a situation where our
Parliament hands over our powers to an alien entitiyout the permission of

the people

In its totalityi the sum of the parts being greater than the whale callour

exit plan Flexcit, standing for a flexible response and continuous development
This marketsolution to leaving the EUs a process, not an evelittprovides a
template for the next twenty or so years of wationaldevelopment.
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1.0 Introduction

It is now not enough to simply bemoan the failings of the EU, the first
priority for all Eurosceptis should be to find a superior and realistic
alternative, and to actively and constructively work towards it.
Ben HarrisQuinney Bow Group
24 October 2013

The purpose of this book is to set out mechanisms the UK might employ in
leaving the Eurpean Unionlt is intended as an aid tobanaging the separation
process which will eventually lead to us resuming status as an independent
state.

As a "roadmap, it was originally intended to assisthe EU Referendum
campaign Its purpose waf demastrate that an orderly exdind separation

was plausible practical and largely riskree. Now that the referendum is over

and the majority have voted to leave the European Union, we are in the process
of updating the work to reframe it as a templatewighdrawal, specifically to

fuel the longoverdue national conversation that must now ensue.

Our starting assumption is that the UK will avail itself of the procedures set out
in Article 50 of the Treaty of the European Union (set out in Appendix 3).

The book follows a fairly straightforward structure. We firlgtok at the
negotiating frameworkvhich defines and constrais the development of the
plan.In thoseChapters, we alsdeal with some important preliminary matters
matters extraneous to the maiegotiations which have to be dealt with before
negotiators can sit down the substantivealks

Then, as we move into the core of the plan, the six sepanates are offered.

The very essence of thdan is that itis split intophase i it is a muti-phasic
extraction planWe do not consider that it is possible to resolve all the issues
arising from forty years of political and economic integration in one set of talks,

or in a single stepThe UK (and the other EU Member States) arrived at this
degee of integration via nine main treaties, over many decades. And if we
arrived by a series of graduated steps, it makes absolute sense that we should
withdrawin the same way

! http://www.bowgroup.org/policy/iyou-brexit-you-owrrit, accessed 18 April 2014.
11



In thefirst phase we assess the different exit options, both individuallg an
combination. In our view, there are three broad optibrtke World Trade
Organisation (WTO) anthe "Swiss' (bilateral) options, andptionsaimed at
protecting the Single Market in the immediate aftermath of withdrawadreTh
are also three of these the secalled "Norway Optiori, the "Shadow EEA
option and what we call tH&ustralian process

Before going any further though, weust make a point that will be repeatedly
emphasised throughout the book. There is no best opfioere isno magic
wand or easy path that will allow us to separate instantly from the EU. What is
superficially attractivanay not berealisticand what looks to be subptimal

can be tolerable as a temporary expediéfiat is unacceptable in isolatioan
proveacceptablas part of a larger package.

With this in mind, wemust also recall that embership of the Elnvolves

much more thartrade. A huge range of cooperative activities is involved,
extending from student exchanges to reciprocal agreements on commercial
accessto airspace, and much else. Before committing to a final agreement,
these activities have to be identified and decisions made on whether to continue
them, and under what terms.

Some areas of cooperation are defined in the European Economic Area (EEA)
Agreement. If the UK remains within the EEA (one of the options on offer), it
will be required to participate in the areas so defined. We look at these, and
then at pojects such as the Single European Sky, certain aspects of police and
criminal justice poky, joint customs operations and third country sanitary and
phytosanitary controls. These are all examples of wheregxisto-operation

might be advantageous.

Pulling together the preliminaries, the appropriate exit option and the areas of
postexit cooperation is enough to form the basis of an exit agreement. But this
Is only the start of a longer processtructuring a postxit Britain. The next
priority will be to confront the freedom of movement provisiowhich many

or may not be amenable togmgiationas part of the exit settlement.

There certainly appears to be much more flexibility than we originally thought,
in terms of limiting the free movement of persons yet continuing our
participation in the Single Market. Potentially, by staying witthe EEA and
adopting the sealled Liechtenstein solution, based on thsafeguard
measuréesof Article 112 of the EEA Agreement, there is scope for negotiation.

Nevertheless, immigration and the associated mass migration is a global
phenomenon. Succesil control relies on understanding the drivers, and
dealing with the underlying issues.full chapter is devoted to exploringabe
affording a more detailed appreciation of htive problems can be managed.
We do the same infarther chapter on asylupolicy, the two chapters forming

the secongbhaseof the strategy.
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Phaseéhree deals with end game at European level. Assuming that Phase One is
an interim stage, we look at how we can break free from the Brus=sisc

Single Market and develop genune European single marketncompassing

the entire continent.

As a precursor to this, we hawechapter which explores regulatory issues,
looking at the generalities afegulation which define the Single Market as a
common regulatory areaWe assess thegossibility of establishing and
maintaining a wo-tier code, and look at tradmandated regulatiorand
regulatory convergencé&Ve also consider the problem disarptive capacity
andidentify theadjustmentsieectd to our administrative systems, for them t
function ina postexit environment

On leaving the EU we will be rejoining the global trading system as an
independent playeiThe UK's horizonswill no longerstop atBrussels but will

be fully engaged on the global stage whexgulations for the iBgle Market
originate.Working at this levelthe UK will be helping to dictate the global
agenda. A chapter is thus devoted to thgisbal governance how it affects the
EU and how the UK will benefit by taking a greater pait.in

The greaterglobal influence notwithstandingwe still have to deal with a
European trading systedominated by Brussels, in what has been described as
a Europe of concentric circleAs long aBrusselgemains at the centre and the
UK is seen to be on the peripherys sition will be subordinate or inferior.
This cannot be acceptable in the longer tsomin the following chapter we
look at ways of securingraore stable continenwide market.

This is followed by the fourtiphase where we allocate several chapters to
dealing with the restoration of independent policy. We start with a chapter on
the haute politiqueof foreign and defence policy, moving on to look at the
oldest established policies of agriculture and fisheiash oftheseis givena
separate chapter.

Because of its importance and impact on so many areas of economic activity,
we also look at environment policy, and thiave a chapter to the linked
subjects of climate change and energy. We conclude with a chapter on financial
services and the smlled "digital market, including a detailed evaluation of

how the immensely complicated skein of telecommunication policies might be
adapted teaseour withdrawal from the EU.

The fifth phase building on the earlier work, then suggests a new framework
for our global trade policy, with an evaluation of areas that are ripe for
improvement and exploitation.

This brings us to our sixthhaseand another massively important issue. There
is little point, many say or instinctively feeli in securing the Uk withdrawal
from the EU if the outcome is simply to return powers to a dysfunctional
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parliament which was responsible, by act or default, for giving them away in
the first place. Any settlement must be accompanied by measures which resolve
the democratic defit which allowed politicians to give away the nat®n
powers. It must also ensure that any future government is not able to repeat the
process.

Thus, we devote a chapter to examining ways of restoring democracy to this
nation, making both central arldcal governments more accountable to the
people, thereby bringing them back under control.

Pulling the threads togethewne explain how leaving the EU becomes a flexible
process requiring continuous developmé@rtat is our concluding message, a
repetiton and emphasis of our central point: leaving the EU is not a single
event, but a mukphasic process. It is one that will take many years to
complete, as we arrange for a steady, measured divergence of policies rather
than a'big bang separation. Tham will be to keep the best of our agreements
with the EU, while freeing the remaining Member States to follow their own
path towards political integration, a route which we have no intention of
following.

In short, by leaving the EU, we are not endingplationship with EU Member
States. We are redefining it. This is not isolation but an agreement to travel
alongside each other, choosing different paths rwh@s better su& our
different needs.
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2.0 The negotiating framework

€ we wer e h attphatdtowdrds the and of the negotiations,
journalists in Brussels had become thoroughly bored with the multiplicity of
highly technical subjects still under discussion and were ready to be content
with fairly superficial information.
Sir Con ONeill
Britain's entry into the European Commuriity
report on the negotiations of 197072.

Before the UK is able to start formal negotiatiotisere are a number of
preliminaly steps that must be takerhese are not incidental to the procéss
will define and shape the negotiations and strongly affect their outcome.

In the first instance, the government will need to prepare a formal Article 50
notification for despatch tthe European Councilt will also need to agree an
outline negotiation sadule.Already, we have seen thpblicity response to

the referendum resulThe event itselfwas expected tdrigger significant
reaction in the financial marketsut so far this seems to have been contained.
Monitoring the market and responding to itliorm a continuous backdrop to
the negotiations.

Of more general and long&rm concern will be the atmosphere in which the
talks are conducted. Should mistrust and hostility dominate, then negotiations
are unlikely to succeed. Every effort shouldrbade to foster cordial relations,
with attempts made to frame the talks in a positive light. A suitable theme
might be that the negotiations are part of the process of imprdizampée,
seeking a better and more stable relationship between the UK aikeEiber
States.

If there are overt expressions of hostility from Member State governments, and
the EU institutions, they should not be reciprocated. The UK will have to
recognise that politicians will need to address their own domestic audiences,
and thathe UK will not always be cast in a complimentary light. Rather than
respond to any hostility in like manner, one might expettharm offensivg,
possibly with a programme of reassurance visits to European capitals by senior
politicians, and even memliseof the Royal Family.
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In an attempt to redud®stile sentiment expressed by former partners, attempts
might be made to present the withdrawal in a positive light. Here, one recalls
the views expressed kvlichel Rocard, aormer Frenchprime minister vno
servedunder Francois MitterrandRecently, hadentified Britain as theource

of all the EU's problems, declaring thah&d "blocked any further integration”
Commenting on the possibility of the UK leaving the EU, he s#idthey go, it
becomes gpssible to respond to the needs of governing in Europe. Even
Germany realises this and demands it. | hope for it a lot because they have
prevented it from developing, they killed.t"

Presenting Brexit as permitting other member states to pursue pdditic

integration without the encumbrance of the UKogether with a commitment

to future cooperationcan turn a negativimto a positive, positioning all parties
as partners in a eoperative venture from which all stand to benefit.- Co
operation rather #n confrontation becomes the ethos.

2.1 Media operations

An effective communicatiostrategywill be an essentialpart of the exit
processMedia relations must not be treated as an@udut as an integral part

of the negotiating process. Bad publicityash the potential to wreck
negotiations, while effective management can do much to smooth the way for
important, deamaking initiatives.

During the 19701972 entry negotiations, the view was taken by the British
government that, given the open charactethe Community and the fact that
virtually all its developments and disputes became public knowledge with the
minimum of delay, negotiations would have the same character. It would thus
be difficult to conceal the substance of discussions, so it was edstmat
everything of importance would inevitably become public knowledge.
Therefore, the decision was taken that it would be better tactics to assist the
process and thereby ensure that the British version of events, rather than a
version slanted in a ddrent direction or simply garbled, became available.

The greatest problem might simply be media inertambined with the
extraordinarily low level of knowledge and understanding exhibited by most
journalists As recalled in the epigraph to this sectiorgotiators in 1972972

were helped by the fact that, towards the end of the negotiations, journalists in
Brussels had become thoroughly bored with the multiplicity of highly technical
subjects still under discussion and were ready to be content with fa
superficial information. The problem, therefore, may not be one of concealing
information from journalists but in getting them interested and motivated
enough for them to report it.

2 The Daily Telegraph29 April 2014,"UK should get out of the EU," says former French'PM
http://www.telegraph.co.uk/news/worldnews/europe/eu/1079703&hiIdget out-of-the
EU-saysformerFrenchPM.htm|, accesed 2 May 2014.
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A very special problem will be the conduct of the BBC as the UKisapoly
public broadcasterAlready it has played ammportant part in covering the
referendum and is coverage of theegotiationswill be crucial in shaping
public opinion Whether reporting will be impartial, objective and effecfive
much less accurat remains to be seen. As it stands, the signs are not good.

In the autumn of 2004, the BBC's governors set up a supposedly independent
"iImpatrtiality" review panel under pressure from the -&iti lobbyi to look at

its coverage of EU affairs. Even thats mandate and starting point was far
from impartial, tasking the panel to investigate whether the BBC was too
Europhile and gave too little space to &hti voices. However, it also looked

at issues of accessibility and understanding of the EU. Thewepanel
reported at the end of January 2605.

Amongst the issues identified by the panel was the failure of the BBC to take
the EU seriously as a major ongoing policy issue and organisation, and its
inadequate training and inadequate use of corregmscdt its disposal. EU
coverage showed a "tendency to polarise and oversimplify issues, a measure of
ignorance of the EU on the part of some journalists and a failure to report issues
which ought to be reported, perhaps out of a belief that they asafficiently
entertaining”. The BBC World Service, by contrast, was given a generally good
bill of health: "There is a disparity of quality and quantity of coverage between
the World Service and domestic programmes", the panel found.

The problem in BBQoverage of the EU lay in its domestic outpute., in the
output vital for shaping British public information and interest. The panel went
on to say that, "all external witnesses pointed out that the BBC News agenda
understates the importance and ralee of the EU in the political and daily

life of the UK". At the time, the main EU issue to hand was coverage of the
European Constitution and, in a key reference to this, the panel found: "In all
the coverage of the Constitution that we watched arehkst to there was little,

if any, explanation of what the Constitution contained".

In its concluding 12 recommendations, the panel argued that "the problem of
ignorance among BBC journalists on the EU issue must be addressed as a
matter of urgency". The in a first response from the BBC governors, they
stated "on the evidence of the MORI research that informed the Panel's report,
the BBC is not succeeding in providing basic accessible information on the
topic of Europe and urgent action is needed".

During the exit negotiations, such problems will be magnified, not only by the
complexity of the issues bulhe workload and the duration of the talks. In a
media which prefers personality politics and has a poor grasp of the subject
matter, journalists andditorial staff will be struggling to maintain any level of
coherent coverage. They may, therefore, need more than the usual level of

3 " BBC News Coverage of the European Union" (2005) Independent Panel Report
4 "BBC News Coverage of the European Union". Statement by the Board of Governors,
January 2005.
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assistance from government sources, with the establishafeatdedicated
office, staffed by an experienced team abléyftd exploit new communication
technologies. Key membersof this teammight be recruited from outside
government.

Without in any way seeking to interfere witin underminehe freedom of the
press, the government might invite media organisations, dimgu news
agenciesand especially the BBCto appoint specialist staff toeport the
negotiations. Special "deep backgndti workshops might be offered to these
personnel, in an attempt to improve their knowledge and understanding.

Although content will ave to be tactfully delivered, course delivery will have

to address a profound ignorance on the part of the media that extends even to
the basics. By no means all journalists are fully aware of the distinctions
between different types of EU legislation,rydew understand the legislative
procedure$ and especially the edecision (now ordinary legislative) process

and fewer still are able to describe properly the EU institutions. This is an
industry, after all, which commonly refers to meetings of theopean Council

as "summits, and even senior journalists frequently confuse the Council of
Europe with the European Union. One might even suggest that, to gain official
accreditation, individuals might be required to attend one or more workshops.

Ongoirg efforts shouldconcentrateon background and technical briefings of
greater depth than are normally available from government services, but there
should also be an effective rapielsponse capabilityspecifically, this should

be tied in to the use of ¢hsocial media where, because of the rapid rate of
information dissemination, substantial resources should be allocated.

2.2 Publicinformation

Acceptance of a formal exit agreement will depend in part (and most probably
to a very great extent) on an imfeed public, and in particular on
knowledgeable opinicformers. It is difficult to appreciate, however, the depth
of ignorance as to the detailed workings of the EU, not only amongst the
ordinary public, but amongst those who might be regarded as thateduite.

As to the public, the problem goes way back. In 1971, an NOP poll asked 1,867
respondents to name the members of the then EEC. Only 13 percent got all six
countries righf Then, 43 years laten early April 2014, just over a month
before theEuropean Parliament elections,YauGovpoll found that only 16

®> Numerous studies have been made on the role of the mediapdmmialiy, and of the use of
new technology. See, for instance, Archetti, Cristina (2010), Media Impact on Diplomatic
Practice: An Evolutionary Model of Change, American Political Science Association (APSA)
Annual Convention , Washington, DC,

http://usir.sdlord.ac.uk/12444/1/Archetti. Media_Impact_on_Diplomatic_Practice._An_Evolut
ionary_Model_of Change.pdf, accessed 7 January 2014.

® Anthony King (1977), Britain Says Yes, The 1975 Referendum on the Common Market,
American Institute for Public Policy Resehrpp.2324.
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percent of respondents could correctly name the date of the coming elections. A
clear 68 percent did not know and 16 percent chose the wrong date altogether.
Some 77 percent admitted they diot know the number of MEPs to which the

UK was entitled. Only seven percent got the figure right. Some 93 percent

could not even name one of their MEPs. Only 20 percent of respondents knew
how many countries there were in the EU, a mere 44 percent plepkoew

that Norway was not a member, 27 percent thought Ukraine was, and 30
percent believed Turkey was in the Union.

So guys, what do you think would make European politics attractive for you? W

| think most young people know very little about the EU. We need ambassadors in schools fo give us more
information and different ways fo get involved.

Media should _'ﬂ"‘ more about We need to know that we can | see EU as opportunity so it was a surprise
the benefits of the EU. take part. to see that not everyone agrees.

Figure 2: a graphic taken froma cartoon strip produced #®nglia Ruskin University
and the Euclid Network, highlighting the low tewof information on the EU amongst
young peopleand the mechanisms needed to get them invdived

In a separate survey carried out by fBeinium polling company,just 27
percent ofUK voters could name José Manuel BarrodenPresident of the

"YouGov Survey, fieldwork & April 2014.
http://d25d2506sfh94s.cloudfront.net/cumulus_uploads/document/ex3h6e8 mAdLY i e
EoIrSunresultso70414EUMEPs.pdf accessed 10 February 2015.

http://www.anglia.ac.uk/ruskin/en/home/micrositesitour_research/esrc_festival_of social.M
aincontent.0008.file.tmp/eul%?20copy.pdEcessed 25 April 2014.
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EuropeanCommission, while 19%ercentsaid the job was filled by Angela
Merkel, the German chancelldr.

Results of an online survey aimed at young people, by Anglia Ruskin
University and the Euclid Network, produced similarly poor results. Only seven
percent adntied they knew "a lot" about the EU and just 12 percent felt that the
EU impacted on their lives "very much”. Only a third of the respondents (34
percent) claimed to know the difference between the European Parliament, the
European Commission, the Europe&ouncil and the European Unioh.

The degree to which ignorance of this principle pervadesexert” and the
political communities is quite staggering. Yebntpulsory reeducation is
probably out of the question, and possibly of questionable effech e
former Rime Minister David Camerorstill believes he cast a veto at the 2011
European Council to block a fiscal treaty.

Nevertheless, nine parts of the solution is recognising that there is a problem
and then identifying it. Those in a positiohiofluence need to be sedfvare

and seMcritical and, with their peers, need to be especially conscious of the
need to get their facts right. Government, on the other hand, might do more to
ensure that the public at large are better informed aboutatsiesbof the EU,

and be more critical of the media when they get it wrong.

2.3 Departmental responsibility for negotiations

The official media operation can only work within the broader structures set by
government. Successful management of the negotatiwii be a major
undertaking, requiring cooperation from most Whitehall departmeotgical
commitmentand the allocation of sufficiemesources. It will also demand a
shift in thinking to deal with what amounts to a fundamental change in national
stategy of which existing departments are simply not cap&blkes such, it

may well be wise to bpass the Foreign and Commonwealth Office (FCO)
which would otherwise be the lead department in relations with the European
Union.

° The Observerll May 2014 Voters can't name their MEPs as poll highlights disengagement
with EU,

http://www.theguardian.com/politics/2014/may/18erscantnametheir-mep accessed 11

May 2014.

19 See:http://www.channel4.com/news/youmgits-europearelectionsunion-parliament
commissiorand
http://www.anglia.ac.uk/ruskin/en/home/microsites/cyri/our_research/esrc_festival_of_social.ht
ml, both accesed 26 April 2014.

" There was, of course, no treaty to veto and, therefore, no veto. See:
http://lwww.eureferendum.com/blogview.aspx?blogno=7Q@28essed 28 May 2014.

2 The official history of the UK and the European CommunitM#ward, Alan S, 2002)s
entitled:Rise and fall of a national strategy 194963 signalling the change from being

opposed to entry to the European Communities to a poliagtofelyseeking membership.
Withdrawal from the EU represents no less a change in national strawgylbprobably

require a similar timescale.
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The Cabinet Office mighte a suitable alternative with the negotiating team led
by the Chancellor of the Duchy of Lancaster. This would permit the
appointment of a senior and respected person from outside party politics, as the
postholder can be a member of the House of Lords.

A good negotiating atmosphere will be vitally important. This must not be left
to chance. It will require specific actions early on in the process, with the
emphasis on presenting the talks as aoperative exercise. An early
appointment of a person conttad to the success of the negotiations would
send a positive message and would help set the tone.

Given that one of the most powerful complaints about the EU is the lack of
democracy in a structure which is said to be inherentlydettiocratic, it will

be incumbent on the Government to act in a transparent manner, as far as is
compatible with the negotiation process.

In deciding the negotiating policy, there is probably no such thing as a best
way. Different people and organisations will have differerews. Some
positions will be passionately held, but driven by emotion and sentiment rather
than hard fact. Others will be based on what is believed to be clinical analysis
of economic realities. Nevertheless, sentiment has a place in politics and public
opinion must be accommodatetf there is overt public hostility to any
particular solution, it may be impossible to implementFairthermore, there

will be many uncertainties not only theknown unknowns but the unknown
unknowns.

To helpdeal withuncertainty, government shoukhcouragea national debate

early on in the negotiation3his should be kept oof the party political sphere

and at armdength from thegovernmentSpecific events may be commissioned
and"roadshows arranged, all under theegis of the department responsible for

the negotiationsRarliament should havesaipervisory role and the appointment

of a joint committee of both Houses for the duration could be something worth
considering. This could provide material for periodic lpanentary debates.
Ministers should make frequent statements to both Houses on the progress of
talks.

2.4 An independent Advisory Council

The appointment of an independent Advisory Couricilvith expert sub
committeesi would be highly desirable. Its inti task should be to structure

and assist the national debate, to review and explain options and then to advise
Britain's negotiationteam.

In many ways, this is the proper, democratic way to identify measures the UK
needs to takeOne would expect the diincil to bear that in mind. To that
effect, itwould be expected tmitiate a range of studigpromoting discussion

and debatemodelling various outcomes. It would also be expecteddik

with government at all levelsvhile trade associations, NGOsdcivil society

21



generallywill want to be involved. And these will have to be consulted if there
is to bethe widest possible backirfgr the eventual agreemeriiven the best
outcome is not a solution unless it has public support.

Figure 3: Palais desNations, Geneva. Home of the United Nations in Europe.
Potential location for the Article 50 negotiations. (photo: Wikipedia Commons)

As to the Article 50 negotiations, the location of the main talks will be crucial.
The Justus Lipsius building in Brsslsi home of the European Coungil
would be the obvious choice, but it might engender a hothouse atmosphere
which is not conducive to deliberative negotiations.

Further, the sight of British representatives on our television screens trooping
off to Brussels might send the wrong signal, positioning them as supplicants
rather than as equal partnefihe presence of negotiating teams might also
interfere with the functioning of EU institutions, causing stress and disruption,
adversely affecting the conduaf the negotiations.

In any event, in Brusselswhere British staff membersare working on
secondment to the Counciit might also beimpossibleto keep EU and
negotiating personnedpart rendering it difficult toprevent "infection" and
leakage A more neutral venue might therefore be preferadldough there are
limits to which cities could host such talk&eneva could be a good chqice
using thePalais des Nationsuilding. It is home to many UN institutions, the
WTO and other international bad#. It has good communications and the
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infrastructure to handle international negotiations. The EU maintains a strong
presence in the city and would have few logistic difficulties in supporting
prolonged talks.The symbolism of conducting talks in neuti@itzerland
could also be of value.

2.5 Third country treaties

Although the primary concern athe postreferendum negotiating tears the
pursuit of an exit agreement with the EU, the UK may well find itself in the
position of having also to renegotiaterenew hundreds of other treaties which
are in some way dependent for their functioning or even existence on
membership of the EU.

lllustrating the potential scale of the problem, currently the European Union
lists 81 bilateral treaties on its treaty tdhase, together with 25multilateral
agreement$® They cover a vast range of subjects from thgreement
between the European Union and the Republic of Moldova on the protection of
geographical indications of agricultural products and foodstufts the
"Agreement on fishing between the European Community and the Kingdom of
Norway'.***>® Norway, in fact, is party to 166 agreements, and 215 are listed
to which the UK is also party.

There is a further distinction as between treaties made jointly betvaeen t
European Union and its component Member States, and other parties (whether
bilateral or multilateraly the secalled "mixed' treaties, and those concluded
only between the European Union and third parties, such as under the Lisbon
Treaty Article 20owers, known asexclusive treaties.

On the face of it, Britain is excluded froall treaties once it leaves the EU.
Therefore, it would appear that each treaty will have to be examined and, where
necessarythe agreenents between Britain and the relevathird countries
renewed The administration anghegotiationspotentially required in such an
eveni together with the procedural requirements associated in maintaining
treaty continuity, could on the face of it take longer than the Article 50
negotiatiors, and prove resource intensive.

The burden might be reduced by adopting a general presumption of coritinuity
as is held to exist by some authorities on international law. This applied in the
"velvet divorce" between the Czech Republic and Slovakiagnwim 19
January 1993 the two republics were admitted to the UN as new and separate

13 http://ec.europa.eu/world/agreements/searchByType.doide2ssed 4 March 2016
¥ http://ec.europa.eu/world/agreements/searchByType.do?ideessed 20 April 2014.
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http://ec.europa.eu/world/agreementsfianr@CreateTreatiesWorkspace/treatiesGeneralData.do?
sstep=0&redirect=true&treaty|d=934accessed 4 May 2014
Al

http://ec.europa.eu/world/agreements/prepareCreateTreatiesWorkspace/treatiesGeneralData.do?
step=0&redirect=true&treatyld=38
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states. In respect of international treaties, they simply agreed to honour the
treaty obligations of CzechoslovaKia.

The Slovaks transmitted a letter to the Secretary Gépéthe United Nations

on 19 May 1993 expressing their intent to remain a party to all treaties signed
and ratified by Czechoslovakia, and to ratify those treaties signed but not
ratified before dissolution of CzechoslovaKidis letter acknowledged tha
under international law all treaties signed and ratified by Czechoslovakia would
remain in force. For example, both countries are recognized as signatories of
the Antzlatgctic Treaty from the date Czechoslovakia signed the agreement back
in 1962.

Nevertteless, the UK might be advised to prepare the ground before
committing to an Article 50 notification, on the basis that, until alternative
arrangements are in place, an exit agreement with the EU member states cannot
be properly discussed. In this, the WHIl no doubt be guided by th&ienna
Convention on Succession of States in respect of Treatres though it is not

a party to it

The Convention sets out the procedures for carrying over treaties, where all
parties agree to their continuation. Itoalls for thenewly independent Staie

in this case the UK to establish its status as a party toexisting treaty by

way of a formalnotification of successionpdged with the depository of each
treaty. Nevertheless, participation in the treaties wdrmally require the
consent of all the partiegnd the newly independent State may establish its
status as a party to #etreates only with such conserf® It does not seem
likely, though, that many parties will want to withhold consent.

This procedte, however, might not apply to exclusive EU treaties, where the
EU as the contracting party concluded the agreement on behalf of its members,
without the individual members acting as contracting parties. In this case, the
UK has no direct locus and, onthalrawal from the EU might have no part in
such treaties. But there again, the principles of the Vienna Convention could be
deemed to apply, given the political will. In those cases, where the third country
is the beneficiaryi as in the Mutual RecognitioAgreement on Conformity
Assessment between the EU and Australia would be irrational for that
country to withhold consent.

In any event, there are currently very few exclusive treaties, with the EU treaty
database listing only 17 made under Arti2@&7, of which only three relate to
trade, of the 250 trade agreements listed in the database.

1; http://self.gutenbergrg/articles/velvet_divorgeaccessed 7 November 2015.

1 .

Ibid.

¥ http://legal.un.org/ilc/texts/instruments/english/conventions/3_2_197&pdéssed 12
September 2014.

2 |bid.
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Nevertheless, there is an option which would avoid the possibility of being held
to ransom by third countries which do not consent to an independent UK as a
treay partner. This would involve aamgreementvith the EUof a treaty gving

Britain naional membership status for the strict and exclusive purpose of
taking advantage of ththird countrytreaty provisionsAny such arrangement
would most certainly be ofirhited duration giving time for selective
renegotiation and/or renactmentvith the original parties to the third country
treaties

Even if some treatieshave to berenegotiagéd that is not necessarilya
significant problem. Talks may be relatively ulefree and speedy to
conclude. For instance, on third country trade deals with developing anrd less
developed countries, the UK may be willing to offer more generous terms than
were available from the EU, in return for a speedy conclusion o$.deal

Where for instance the EU is currently demanding that Kenya (and EAC
partners) progressively reduce tariffs on imports, the UK may be more inclined
to carry over ACP arrangements in the interests of promoting employment and
development, all with a view to rading migration pressure. With the
groundwork already done, draft treaties might be in place long before the
Article 50 deadline supervenes.

2.6 Steps towards independence

In addition tothese pointswhich set the boundaries to our plahg British
govenmentalso has to look at the bigger picture, and hber UK might fit
into the fresh geopolitical and economic landscape that would foltaveeds
to identify measures Britain needs to take in g§ears (and even decades)
following formal exit externdly and domesticallyas well.

A particular complication we deal with is the way that EU law has infiltrated
the British system. As Lord Denning put it back in 1974:

The Treaty [of Rome] does not touch any of the matters which concern
solely England anthe people in it. These are still governed by English law.
They are not affected by the Treaty. But when we come to matters with a
European element, the Treaty is like an incoming tide. It flows into the
estuaries and up the rivers. It cannot be held bRakjament has decreed
that the Treaty is henceforward to be part of our law. It is equal in force to
any statuté!

This "incoming tidé has indeed flowed into the estuaries and up the rivers of
the administrative system, yet it is barely appreciatedven recognised for
what it is. In many instances, EU provisions are mixed in with and become part
of domestic initiatives, without this being realised.

2! Lord Denning H.P. Bulmer Ltd v J. Bollinger SA [1974] Ch 401 at 418.
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But there are added complications which few people even recognise, and even
fewer understand. Many Elgrovisions themselves implement or take into
account international law, while the resultant British law also builds in national
elements.

As a result, much of the law implemented in the UK is hybrash amalgam of
international, sulvegional (i.e., EU)and national requirement&/hen we
transpose an EU law, evdo not necessarily see just a single strand of EU
legislation.And by the timethe end product isnplementedjts origins canbe

so obscure that the EU provenance is unrecognisable and somedémned,

even by the people most affected by it. If we are gradually to detach ourselves
from the influence of EU law, we will first have to identify the different
influences and then unravel the specific Brussels components, while leaving the
rest (if thd is desired). This will have to become a major part of any exit plan.

Another consideration might béhe extent to which attaining an improved
economic position becomes aothjective of"Brexit'. Yet it is questionable
whether that is awbjectivefor the exit, or a consequence of it and the events
which follow the exit.

If we see"Brexit" as a process rather than a single evi@ act of leaving
becomesan enablerrather thanan end in itself. In our view, the primary
objectives of those managing théthdrawal are to set up the structures and
strategies which will provide a sound foundation for the governance and
development of a posixit Britain. Crucially, we alsoeedflexibility to react to
change, and deal with the many unknowns that will emdtgethe immediate
outcome, and in the years following an exit, we would be satisfied with
economic neutrality neither gain nor loss.

To that effect,many areas of government policy arttie overall political
economy affected byvithdrawal come under auscrutiny Central to our
immediate conceriis trade policy but there are many othesues which we
examine. Moshotably we look atregulation in general, foreign and defence
policies and the wider questions of economic policy. Environmental and labour
market regulationand immigrationareof course highlyelevant.

Given the role of the EU in regulating trade, however, it makes sense to treat
trade policy as a pivotal issue upon which the broader exit agreement will
depend. That being the case, gneement on trade will have a strong influence
on the speed with which an overall agreement can be reached.

In view of the complexities many of which will be explored in this boekve
conclude thathere are very few realistic optionge can pursue imrder to

bring negotiations to a rapid conclusion. the longer term, there seem to be
more possible options than have so far entered the general d&batehile

there is a tendency for those devising exit solutions to concentrate on the short
term, weconsider it essential that planners also keep in mind the ldeger
needs. We would even advance a strategy which acceptstesimorsacrifices
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or less than optimal temporary structures in returnirfioreased gains in the
longerterm.

Furthermore, webelieve solutions should not be reactiveo &chieve a
desirable settlement, Britain should take an active role in changing the global
landscapg reshaping it and the political architectuteeaving the EU is an
event of such magnitude that it will haasignificanteffecton the political and
economiclandscapeof the entire world It might even precipitate a long
overdue reordering ofglobal institutions. This would be no bad thing. They
have developed in a chaotic fashion and their functioning raisestigns not

only about their efficiency and value for money, but also the effect they have on
national democracies and processes of governance.

In our view, therefore, a coherent exit plan requires something more than
perpetuating or expanding existingrangements, or merely responding to
changeat a national and stiegional levelWe should embrace tHall gamut

of opportunitiesafforded by withdrawalAnd it is here that the meat of our plan

is to be found. The immediate issues to be resolved ir ¢odsecure exit are
only shortterm solutions. What then assume far greater importance are the
measures affecting the longer term.

While the eventuahim is to deliver benafs, uncertainty renders difficult to
estimatethe precise effects of specifactions. The effect of withdrawal on
trade, for instance, igmpossible togaugeaccurately.The temptation is to
present charts with impressi@oking figures and calculations, and these
certainly convey authority and the appearance of certaintywBudre dealing

with multiple unknowns in a truly unique situatioiVe have thus provided only
broad ideas of where the future might lie. Just one thing is certain: Britain and
the trading nations of the world today are not how they will be in the years aft
Britain leaves the EU.

2.7 Article 50 and the legal framework

Mindful of the conditions in whictlhe referendunhas been fought and the
broader political environment in which the Article 50 negotiations will have to
be conductedwe are convinced thapolitical factors will trump strictly
economic considerations

One factor in particular could colour the entire negotiations: whether there is
any turning back from the process. On this, there are two broad schools of
thought. On the one hand, some comtatrs assert thatpoe the Article 50
notification has been lodged, the Utbuld come under pressure from the
remaining member states to withdraw its notification. On the other hand, the
Praesidium of the European Convention, which examined the original
provision, considered that, since many hold that the right of withdrawal exists
even in the absence of a specific provision to that effect, the Article has the
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effect only of setting a procedure for negotiating and concluding an exit
agreement?

If the politicians involved in the process choose to believe that the right to leave
is not conferred by Article 50, one assumes thélyinsteadrely on the Vienna
Convention on the Law of Treaties. A departing country must thereby be
exercising its Conventionights in notifying the European Council of its
intention to leave. That would affirm the Praesidium view that the subsequent
negotiations are conducted only for the purpose "sétting out the
arrangementsfor the withdrawal of the departing country, artd "give effect

to the decisioh Furthermore, the conclusion of an agreement does not itself
constitute a condition of withdrawal, so negotiationa theoryi are not even
necessar§’

While there is extensive literature on this subject, with widelyiagrviews as

to the exact application of international law, it should be appreciated that the
law is not the dominating factor in treaty negotiations. It must always be
remembered that th@ecision to leave is a political act, made by politicians. It
is not a legal decision drafted by lawyers. One thalis to mindde Gaullés
famous remark thattreaties are like maidens and roses, they each have their
day'.?* In the early days of the negotiations on British ently,Gaulle was

quite prepared to abrogathe Treaty of Roman order vary the deal on offer.
Then, when France first rejectéte UK application, theemaining'Five" were
prepared to consider abandoning the Treaty in favour of an agreement with the
UK, without involving France.

In the Article50 negotiations, lawyers will undoubtedly be consulted, and the
talks will be conducted within the framework of treaty law. But it is at the
political level that talks will be held and at which decisions will be taken. As
Sir David Edward,the first British Judge of the European Court of First
Instance remarked, whileve are entitled to look for legal certainty, all that is
certain is that EU law would require all parties to negotiate in good faith and in
a spirit of cooperation before separation tookceld'The results of such
negotiatiori, he concluded:are hardly, if at all, a matter of 14>

In any event, legal arguments over arcane constitutional points are unlikely to
be entertained by the public or by the politicians engaged in negotiations. In

2 Eurgpean Convention, CONV 724/03, Annex 2, p.1#://european
convention.europa.eu/pdf/reg/en/03/cv00/cv00724.en03audessed 29 May 2014,

23 Seehttp://www.publications.parliament.uk/pa/ld200203/Idselect/Ideucom/93/93.pdf
accessed 20 May 2014.

24 Duchéne Francois (1994)Jean Monnet The First Statesman of Interdependenté W

Norton and Co, New York, p. 330.

%% Scotland and the European Unjon
http://www.scottishconstitutionalfutures.org/OpinionandAnalysis/ViewBlogPost/tabid/1767/arti
cleType/ArticleView/articleld/852/DavidEdwardScotlandandthe-EuropearUnion.aspx
accessed 20 September 2014.
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practical European politics, treaties have a habit of meaning what the parties
intend them to meafY. The legalities are then brought into line with the reality.

Furthermore, whenever considering legal issues, analysts should not allow
themselves to benisled by seleave quotationsSuch can be usety support
virtually any view on the legal niceties of leaving, and there are plenty of well
founded texts on which polemicists can relgll of which go to show that even

the application is not a settledsige.But this is a domain inhabited by theory

and countervailing argument, with no absolutes and no agreement even between
practitioners>’

What is helpful though, wh all the necessary caveats, is one paper produced by
the European Central Bank (writténthe context of a euro member seeking to
leave the common currency). It statés with an admirable degree of
understatementthat "the assertion of an implied right of unilateral withdrawal
from the treaties, even in exceptional circumstances, wouldhighaly
controversidl. But it does concede a right to leaVas a last resort in the event

of &€ extraordinary circumstances affecting a Member Staitaility to fulfil its
treaty obligations<®

The conclusion of a referendum in which the electorateuicis its government

to withdraw from the European Union, thus removing any mandate to fulfil
treaty obligations, would appear to constitlextraordinary circumstancgs
within the ambit of Article 61 of the VICT: "A party may invoke the
impossibility d performing a treaty as a ground for terminating or withdrawing
from it if the impossibility results from the permanent disappearance or
destruction of an object indispensable for the execution of the teaty
Democratic consent, in that context, canthleen as'an object indispensable

for the execution of the tredtyThe "leave' vote in a referendum, in our view,
signifies the removal of democratic consent and fulfils the terms of the Vienna
Convention. On that basis, the Article 50 process would bea@mechanism

to give effect to a decision already made.

Following notification, there is no explicit provision written into the EU treaties
for rescinding the decision to leave, or for terminating the negotiatizmshe
face of it,the procedures, on&tarted, must continue

%6 See for instance:
http://fordhamilj.org/files/2014/02/FILJ_Rieder_.TheWithdrawalClauseoftheLisbonTreatypdf.p
df, accessed 20 May 2014.

2" Two extremely useful geers in this context are these:
http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=2897&context=fss_ apekrs
http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1391&context=californialawrev
iew, accessed 20 September 2014.

%8 European Central Bank, Legal Working Paper Series Number 10, December 2009,
http://www.ecb.europa.eu/pub/pdf/scplps/ecblwplQ.pdéessed 29 May 2014.

2 Treaty text: http://www.worldtradelaw.net/misc/viennaconvention,paticessed 19 June

2014.
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However, there is theArticle 68 of the Vienna Convention, which does permit
a notification to be rescindéd Whether parties choose to invoke this provision
might depend on whether they wish to rely on the dictuionex voluit dixit;

ubi noluit, tacuit- where the law (treaty) has no wish to regulate a matter, it
remains silentFor that to be accepted, another principle comes into [@ay:
specialis derogat legi generdlieffectively, specific law overrides general law.

If European Union Treaty provisions are taken as overriding Article 68 of the
Vienna Conventionn theabsence of explicit provisions in the Lisbon Treaty, a
right to rescind the Article 50 notification cannot be assumed

This being the case, o agreemenis reached after two yeairsand there i0
extension of time (requiring unanimous agreementthe treaties will
automatically cease to apply. Britain would drop out of the EU without taking
any further action. Sekvidently, withdrawal does not degmkwon the consent

of the other parties. The only agreement required relates to the nature of the exit
agreement, and then only if one is on the tdble.

That brings in another line of argument, to the effect that, if there was a facility
to rescind the Aitle 50 notification, allowing matters to continue as before,
that might frustrate the intent of the Article, and the options afforBadh a
facility might be used to tactical effect, with the withdrawing country
withdrawing its notification, only to rnvoke with immediate effect, Article

50, thereby artificially prolonging the negotiating periddhat would further
argue against the assumption of such a provision.

Tellingly, Article 50 then states'If a State which has withdrawn from the
Union asksa rejoin, its request shall be subject to pinecedure referred to in
Article 49'. This is the full entry process. No concessions are made for previous
membership. Bjoining demands completion @ie full candidature procedure

This would requirea commitnent to joining the eutovhich does not allow for

the inclusion of any previously negotiated -opits® The juxtaposition, in the

same article, can be taken as a deterrent, warning states considering an exit, that
there is a great deal at risk.

Given that scenario, there is a case to make that the Article 50 notification is a
oneway process, or will be treated as suthas a matter of political
expediency, whether or not legally justified. That puts huge pressure on
negotiators and their governmentsctome to a satisfactory resolution.

%0 Article 68 d the Convention permits a notification or instrument relating to the intended
termination of a treaty to be revoked at any time before it takes effect.
¥ HermannrJosef Blanke, Stelio Mangiameli, The European Union after Lisbon: Constitutional
Basis, Econmic Order and External ActiospringerVerlag, Berlin Heidelberg, 2012, p.356.
%2 5ee Appendix 3 for the text of Article 50. For the full text of the consolidated treaties see:
http://register.consilium.europa.eu/doc/srv?|I=EN&f=ST%206655%202008%20RE\,%207
accessed 20 May 2014.
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2.8 Protecting the Single Market

One of the key issues that our negotiators will have to address will be access to
the Single Market- and the relatedmatter of protecting Foreign Direct
Investment (FDI)lt is our viewthatthe immediate Article 50 settlement should
includecontinued access to the Single Market, upon which FDI depends.

2.9 Duration of the negotiations

Already,thereis a strong demand for the earliest possible exit from the\iZe&)

thus anticipate thathe two years initially set by the Treaty for Article 50
negotiations will be treated as a maximum. Although the period can be
extended by unanimous agreement, there will be little tolerance for prolonged
talks and noefor a process that drags on for mamars.

Expectationsarecreaing a political momentum thas difficult to ignore, with
pressure to bringalks to a speedy conclusion principle, speed is no bad
thing. To avoidfurther market uncertainty and political instability, leaving the
EU is kest doneasquickly as possiblé advice which was tendered to nations
proposing to leave the eufd Delay in reaching a settlement could be highly
damaging.

However, avocatesof bilateral deals rarely discuss the time needed to
concludethem EconomistRoger Bootle, for instance, argues for a Svsigge
bilateral agreement, and posits thaarm British people imagine that the UK
would not be able to negotiate free trade agreements because it is small and
insignificant. To counter this, he asserts tha size of the UK economy
ensures that we will be able to negotiate satisfactory trading arrangéifents

But the questions not whether or not the Ukcould negotiate satisfactory
arrangementsbut how longit would take to do so. Given unlimited timegth

UK would be able to negotiate a different deal than if having to negotiate under
time constraints. Yet, in the Article 50 scenario, the presumption must be that
time is limited to two years.

As to what can be achieved in various time periods, we cdnttothe past for
guidance. We can start with tielatively straightforward Greenland eibm

the EEC in 1985. This arose after thanish electoratéaddecided to accede

to the EEC in 1973, alongside the UK. Tipeople of Greenland opposedtry

but were forced tofollow because they were part of Danish territofere
followed a form of devolution, in which powers were transferred to Greenland,
culminating in a exit referendumin 1982. Therequest to"withdraw’,

% Leaving the euro: A practical guide, Capital Economics Limited,
http://lwww.policyexchange.org.uk/images/WolfsonPrize/wep%20shortlist%20essay%20
%20roger%20bootle.pdf, accessed 6 December 2013

34 Without reform, it would be best forrBain to leave EU, The Daily Telegraph, 30 April
2014, http://lwww.telegraph.co.uk/finance/comment/rogerbootle/10793681/Witbfouitn-it -
would-be-bestfor-Britain-to-leave EU.htm|, accessed 30 April 2014.
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howeverwas not made by Greenlandtlby Denmarkijn the form of a request
for it to renegotiate the application of the Treaties to its territdry

Negotiations were relatively simple, covering only a limited span of issues
dealing with a countfg economy that reliecalmost exclusiviy on fish.
Nothing of substance had to be changed in the Treatidisardly anything had

to beput in place to govern the pesxit relations of Greenland with the ERs
before, Greenlant interestscontinued to beepresented via Denmark.et,
despite dlthat, the negotiations still took two yeatd®’

As might be expected, when it comes to establishing trade agreements with
more complex economies, more time has been neededcurrent round of
EU-Swiss talksi which are taken as thbasis for many ofhte exit models
proposed for the UK started in 1994 and took 16 ye#&sconclude®™

When considering the nature of the Ykexit negotiations, one must assume
that any clearsheet or'bespoké negotiations on the lines of agreements would
take at leastslongasthe Swissif not longer. Generallyas time progresses,
internationalnegotiationsare taking longeto conclude This isevidenced by
thelength of successivEATT/WTO rounds Table 1below).*

For theEU, prolonged negotiationarethe norm.One example ishe Mexice

EU FTA: preliminary talksstarted in 1995 and finished on 24 November 1999,
the agreement coming into force on 1 July 20@&ing nearly five years to
complete®® The ColombiaPeru deal was launched in June 2007 and
provisionally applied in the first trimester of 2013&jso takingnearly five
years*! Its 2,605page length, with 337 articles and dozens of schedgies
clues as to the complexity of the task confronting negotiéfors.

Work on the EUCanadian Comprehensive Econonaiecd Trade Agreement
(CETA) started in June 2007 and it took until October 2013 for its key elements

% See:
http://fordhamilj.org/files/2014/02/FILJ_Rder_.TheWithdrawalClauseoftheLisbonTreatypdf.p
df, accessed 20 May 2014.
% The exit referendunobk place in 198dutthe treatychanges which gave effect to the
withdrawal didnot come into forcentil 1 February 1985. See:
http://en.wikipedia.org/wiki/Geenland_Treaty, accessed 27 August 2013.
37 http://www.maastrichtjournal.eu/pdf_file/ITS/MJ_20_02_0209,pdtessed 15 May 2014.
% European Parliament, Directorate General for Internal Policies, Internal Market beyond the
EU: EEA and Switzerland,
http://www.europarl.europa.eu/document/activities/cont/201003/20100315ATT70636/2010031
5ATT70636EN.pdf, accessed 3 December 2013.
%9 Moser, Christoph & Rose, Andrew K (2012), Why do trade negotiations take so long?
Centre for Economic Policy Research, http://fachidas.berkeley.edu/arose/ON1111.pdf,
accessed 17 January 2014.
0 See: http://intl.econ.cuhk.edu.hk/rta/index.php?did=30, accessed 12 December 2013.
“! European Services Forum: http://www.esf.be/newtestfadepolicy/eufreetrade
agreements/eperucolomba-andean/, accessed 16 November 2013
“2http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2012:354:0003:2607:EN:PDF,
accessed 16 November 2013.
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to be agreeda period of just over five yeafd Negotiations on the E{$outh
Korea FTA started in 2006 and the final agreement entered into force on 1 July
2011* However, this was only the last stage of a process which had started in
1993%>4® Delivery of the current 1,33page trading agreement, alongside a
broadefranging 64page framework agreement on political@geration,had
takenalmost 18 year§’

Round Initiated @~ Completed Participants Duration
Geneva Apr-1947 Oct-1947 23 6 months
Annecy Apr-1949 Aug-1949 13 4 months
Torquay Sep-1950 Apr-1951 38 7 months
Geneva I Jan-1955 May-1956 26 16 months
Dillon Sep-1960 Jul-1962 26 22 months
Kennedy May-1964 Jun-1967 62 37 months
Tokyo Sep-1973 Nov-1979 102 74 months
Uruguay Sep-1986 Apr-1994 123 91 months
Doha Nov-2001 153 >123 months

Table 1: GATT/WTO rounds, 1942001, time taken to complete negotiations

In an example of unsuccessful negotiationege tEUIndia free trade
negotiations were launched in 2007 and have still to come to a conclusion seven
years later. An agreement may et signed until 2016r even later, the 2014
Indian general election having changed the political order and introduced new
uncertaintied®*°

3 See: http://ec.europa.eu/enterprise/policies/international/facilitatinig/freetrade/ and
http://ec.europa.eul/trade/policy/countrdasdregions/countries/canada/, accessed 16 November
2013.
“4 Ministry of Foreign Affairs, Republic of Korea: FTA status of ROK:
http://www.mofa.go.kr/ENG/policy/fta/status/effect/eu/index.jsp?menu=m_20_80_10&tabmen
u=t_2&bmenu=s_6, accessed 16 November 2013
“5 European Commission website: Taxation and Customs Uniarea:
http://ec.europa.eu/taxation_customs/customs/policy_issues/international_customs_agreements/
korea/index_en.htm, accessed 16 November 2013
“® http://en.vikipedia.org/wiki/South_Korea%E2%80%93European_Union_relations, accessed
16 November 2013.
“"See also: http://eeas.europa.eu/korea_south/docs/framework_agreement_final_en.pdf, and
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:127:000831h:PDF,
accessed 16 November 2013.
8 See: http://ec.europa.eul/trade/policy/countdrsregions/countries/india/, accessed 11
December 2013.
*9The Asian Agel8 January 2014, "EU hopes to see FTA with India”,
http://www.asianage.com/india/éwopesseefta-india-716, accessed 18 Jany2014.
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The putative EtMercosur agreement has an even more chequered HiStory.
Negotiations were launched in Septemb289 but, despite a-4launch in May

2010 and nine further negotiation rounds, no agreement has been reached after
more than ten yeard.Talks floundered over European agricultural subsidies
and the opening of Mercosur inddss to competition from EuropeSo
substantial are the differences that, in June 2814 External Action Service
Director Christian Leffledeclared:"There is no sense in holding discussions if
both sides are not reatyf Despite intervention fronGerman Chancellor
Angela Merkel thae were by midlune 2014no datesset for a meeting
betweerEU and Mercosur negotiators

Then there is the trade agreement with the East African Partnership, being
negotiated under the aegis of the Africa Caribbean Pacific (ACP) European
Union EconomicPartnership Agreement (EPA) negotiations. The talks were
launched in 2002 under the Cotonou Partnership Agreement (CPA) where
parties agreed to conclude Wi®@mpatible trading arrangements, removing
progressively barriers to trade between them and enlgaeowmperation in all
areas relevant to the CPA.

Early agreement proved elusive, leading todlgmingof an interimagreement

in 2007, running to 487 pages.That broughtduty-free, quotafree access for
some productsexported to the EU but, after 12 ars of negotiations, the
remaining contentious issues were unresolved. The latest round of talks was
concluded at th&9th session of the AGBU Council of Ministerdan Nairobi,
Kenyaon 19 June 2014, without an agreement being reached.

Even more limitedpacts can take many years. Negotiations for the Turkish
readmission agreementallowing for the return of illegal immigrants entering
EU member state territories via Turkéystarted in November 2002, but the
agreement was not signed until 16 DecembdB20an interval of 11 year¥.

On this basis, it is highly improbable thetle novobilateral agreemeninder
the aegis of Article 5@ould be concludel in two years Five yearsis probably

*0 Argentina, Brazil, Paraguay, Uruguay and Venezuela.

*1 See: http://ec.europa.eu/enterprise/policies/international/facilitatnig/freetrade/#h22,
accessed 16 December 2013.

2 Mercopress,EU waiting for a sigal from Mercosur for the trade deal, says Brussels official
http://en.mercopress.com/2014/06/16¥eaiting-for-a-signatfrom-mercoswufor-thetrade
dealsaysbrusselsofficial, accessed 16 June 2014.

%3 http://www.euractiv.com/sections/tradredustry/merkewantshurdlesremovedew
mercosuifreetradepact302811 accessed 14 June 2014.

> http://trade.ec.europa.eu/doclib/docs/2010/february/tradoc_14579aqueksed 28 June

2014.

% http://www.acp.int/content/addregsesidentkenyahe-uhurukenyatta39th-sessionacpeu
councitministers19june-2014 accessed 29 June 2014.

*® European Commission, COM(2012) 239 final, 22 June 2012, concerning the conclusion of
the Agreement between the European Union and the Republic of Turkey on the readmission of
persons reiding without authorisation, http://eur
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0239:FIN:EN:PDF, accessed 16
December 2013.
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more realistic Whatever their attractions in theory, the bitateoptionsseem
hardly viable, purely on the grounds of the time needed to negotiate Twm.
bring home an agreement within a reasonably short time, a different strategy
will have to be considered.
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PHASE ONE

Withdrawal



3.0 Withdrawal options

| felt certain that it would be far better for everybody to bring the matter to
an issue and not allow it to drag on indef
reached a point where merely going on with uncertainty would injure rather
than benefit th life and strength of the free world.
Harold Macmillan
House of Commons, 31 July 1961

Legal withdrawal from the EU comprises the fipftaseof this plan a process
which will start with the UK lodging a formal Article 50 notification with the
European CouncilFor the other 27 Member States as well as Britairs, th
notification will be a major event. The negotiations will impose considerable
demands on their diplomatic services and the resources of the EU institutions.
Throughout the negotiatingeriod, there will be considerable uncertainty, with
the potential for damaging publicity.

On the other handhere will be strong pressure on negotiators to reach a timely
accommodationArticle 50 requires the Union to conclude an agreement with

the ceparting state, "taking account of the framework for its future relationship

with the Union". Additionally, Articles 3, 8 and 21 (TEU) variously require the

Union to "contribute to € free and fair t
cooperationinalf i el ds of i nternational relations,
integration of all countries into the world economy, including through the

progressive abolition of restrictions on international trade".

EuropeanUnion negotiators must, therefore, enterte@asonable attempts to
reduce trade restrictions1 accordance with treaty provisiongoreover, their
actions are justiciabldf EU negotiators departed from these legal provisions
or if they or any member states sought to impose trade restrictioather
sanctions in order to increase leverage, the UK would have the ogftion

" The importance of this is set out in the paper by Tim Oliver on "Europe without Britain.
Assessing the Impact on tBeiropean Union of a British Withdrawal”, published by the
German Institute for International and Security Affairs (September 2013). He argues that exit
could be traumatic to the EU as well as the UK. http://www:-swp
berlin.org/fileadmin/contents/productsgearch_papers/2013_RPO07_olv.pdf, accessed 11
February 2014.
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lodging a complaint with the European Court of Justice (EB@Gdjeby blocking
the action takef®

In this context, the UK is able to rely on its continued membership dElthe

As long as the Article 50 negotiations continue, the UK remains a member of
the EU with full rights and privileges. It is excluded from the European Council
only when matters directly pertaining to the negotiations are being considered,
and from votesn the Council of the European Union and Parliament in similar
circumstances. Furthermore, should action contrary to treaty provisions be
taken against the UK by any other Member State, the European Commission
itself might be obliged to step in and commenafringement proceedings
against the offender(s).

What applies to other member states, though, applies to the UK. EU member
states and institutions can hardly be expected to work within the treaty and
international law in general, if the UK refuses to dkewise. It cannot,
therefore, expect to step outside the Article 50 framework without
repercussions.

Some commentators still suggest that Article 50 and related treaty articles could
or should be ignored, and that the UK should rely on the Viennaebtion of

the Law of Treaties (VCLT), specificallgrticles 6568 which deal withthe
ending oftreates®® By this means, it is held, the restrictive provisions of the
EU formal negotiations can be dmassed and the UK could dictate the terms
and conducof the proceedings. However, this is not an optiomeWever two

or morelaws or treaty provisiondgleal with the same subject matter, priority
goesto that whichis more specificThis is the principle ofex specialis derogat

legi generali (special law rpeals general law), which is regarded as a
fundamental tenet of international Iaw.

Constitutional lawyers also argue on the basigarf Gend en Loahat the EU

is a"new legal order of international I&vand that internally the relations of the
Member States and their peoples in matters covered by the European treaties
are governed by European law, as determined ultimately by the ECJ, and not by
general international la#. In that event, there is a strong argument for Article

%8 http://europa.eu/abowu/institutionsbodies/courustice/#case4, accessed 25 November
2013.

%9 For the official text, see:
https://treaties.un.org/doc/Publication/UNTS/Volume%201155/voliti-1-18232
English.pdf accessed 13 April 2014.

% There are numerous treatments of this principle, which is a standard, uncontroversial
provision in international law, of very long standing. See for instance: Mark Eugen Villiger
(1985), Customary Internatial Law and Treatiekluwer Academic Publisherglphen aan
den Rijn, Netherlands.

®1 Opinion: Referendum on the Independence of Scotlanternational Law Aspects, by
Professor James Crawford SC and Professor Alan Boyle,
https://www.gov.uk/governmenglpads/system/uploads/attachment_data/file/79408/Annex_A.
pdf. See: Case 26/6¥an Gend en Loos v Nederlandse Administratie der Belastii§é3]
ECR 1,http://eurlex.europa.eu/legal
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50 and related provisiorapplying throughout the negotiations. Arguably, the
Vienna Convention could only be relied upon as a fallback, should talks break
down and there is clear evidence of bad faith on the part of EU negotiators.

Even if it worked entirely within the remit dahe treatiesthough,the EUhas
some flexibility as to the nature of the trade agreement(s) it is prepared to
discuss with the UK. Itould take the view thatonformity with theWTO
framework is sufficient to satisfyreaty obligations. There is nothing the
treaties that explicitly requires afree trade agreement with Britaito be
concluded

Nevertheless, the idea that the Union might refuse outright to negotiate and then
unilaterally impose trade barriers lies beyond the realm of practical mlitic
The greater concern might be that EU negotiators will not necessarily embrace
outcomes most favourable to Britain. akhpossibility wasadvancedby John
Bruton, formerlrish Prime Minister (BoiseachandthenEU ambassador to the

US. He warned that thEU is built on compromise and allowing Britain to
retain all associated privileges outside it would set a dangerous pre¥edent.

The matter came up in the aftermath of the Swiss referendum on immigration
about which we write in detail laté&rwhere Gerran Foreign Minister Frank
Walter Steinmeierobserved of itsrelations with the EU"l believe that
Switzerland has harmeftself] with this result even more"Speakingin
Brussels at the beginning of deliberations of the EU foreign minjskers
added: "Switzerland needs to know that "cheipicking can be no lasting
strategy in relation to the EU® And echoing precisely those sentiments, an
interview of Commission President Barroso on the Swiss referendum by
Reuters carried the headlinéSwitzerland cah have it both ways on
migratiort'.%*

This makes it very necessanyot onlyto pick the right option foa postexit

UK, but one acceptable to all partieghis author has heard many times, in
Brussels and elsewhere, the view that international agreerxenteunded on

the principle of equal misery. As long as all parties are unhappy with a
proposal, it can be agreed by all. The moment one party sees an advantage and
supports it on that basis, it is immediately opposéter parties who see
themselves awsers. Cynical though that might be, there is an element of truth

in it. No agreement will ever be approved if it appears to give one party an

content/EN/TXT/PDF/?uri=CELEX:61962CJ0026&from=Ebbth accessed 12 [@ember
2014

%2 Open Europeexit simulation, 11 December 2013.
https://twitter.com/search?q=%23EUwargames&src=hash

® Der Spiegel 10 February 2014, Criticism from BerliMerkel sees "significant problems"
arising fromthe Swiss vote
http://www.spiegete/politik/ausland/merkeadiehtproblemenachschweizevotumzur
zuwanderungr952533.htmlaccessed 11 May 2014.

% Reuters, 12 February 201fp://uk.reuters.com/article/2014/02/12eisrozonesummit
switzerlandidUKBREA1BOFG20140212accessed 11 May24.
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advantage at the expense of some or all of the others. Treaty concessions are
unlikely to be accepted if thegv¥our only one partyto the detriment of others

With that in mind, we can look at theroad possibilitiedor agreement, of
which there are considered to be three, with variations. The first & ¢eefor-

all" (WTO). The second is th&hilateral' option, involving either a Swisstyle
agreemenbased on multiple bilateral accords, the adoption of a single free
trade agreement on the lines of the South Korean FTA, with its parallel accord
on political ceoperation, oa Turkishstyle customs unianThirdly, the UKcan
re-adopt the entire Single Markatquisin order to retain its market access.

One way of doing this is through rejoiniidta and, through thatemaining in

the EEAT the saecalled"Norway Option".In the remainder of this chapter, we
look at the first two options, and then some of the problems associated with
them. Then we look at theontinued Single Market participationpncluding

with a look at the dynamics of the UK joining EFTA without also participating
in the EEA, a variationon the "Swiss optioH, sometimes known as
EFTA+bilaterals.

15
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Figure 5: The UK trade balance with the EU and the rest of the world (Source: UK
Office of National Statistics, via CER)

At this pointwe must emphasigbat none of the options set out insti@hapter
is ideal. None is an acceptable long term solution. The three overarching
options (with their variations) can only be considered as interim solutions,

% Springford, John & Tilford, Simon (2014), The Great Britifadeoff. The impact of
leaving the EU on thelK'strade and investment, Centre for European Forum,
http://www.cer.org.uk/sites/default/files/publications/attachments/pdf/2014/pb_batiehtt 6]
an148285.pdf, accessed 20 January 2014.
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pending a longeterm resolution of Britails relationship with the EU and the
rest of the wod.

3.1 Theunilateral WTO option

This option eschews negotiat®with the EU Instead, itreliesexclusivelyon
the GATT/WTO frameworkto facilitate tradelt suggests that there should be
no specific agreements with the EU and that trade relations sheukhulated
solely by reference to the diverse agreementle under the aegis of the
WTO.

This optionhas considerablsupportwithin the wider Eurosceptic community,
where it is an article of faith théthe EU would be willing to trade under these
terms, and that it would be advantageous to the®JRhe trade imbalance with
the EU it is argued,would predude any predatory actior{see: kgure 5
above.®” Whether this is a strong argument, though, is questiondieb@entre
for European RefornfCER). t recognises thahe EU buys half othe UKs
exportswhile the UK only accounts foraround tenpercent ofEU exports.
Additionally, half of the EUs trade surplus with the UK is accounted for by just
two member states: Germany and the Netherlands. Mdsh&mber states do
not run substantial trade surpluses with the UK, and some run deficits with it.
Those in deficit might seek to blotk imports®®

Nevertheless, thaupporters of the freéor-all" option argue thatesidual tariffs

are minimal and ther@ould be no risk ofliscriminatory tariffs where the EU
would maintain low tariffs with some third countries and impose higher rates
on the UK. These, it is assertede "illegal under the provisions of the WTO".
The EU could not thus impose higheriffasron an independent Britain than it
could other countrie¥ Further, because the WTO system relies on the
principle of progressive liberalisation, it is argued that the imposition of new
tariffs on a departing Britaiwould also beorohibited’®

The redity, though, ismore complicated. In the first instance, if the UK left the
EU and did not negotiate a regional free trade agreement with the EU, it would
acquire by virtue of its membership of the WTO the status of Most Favoured
Nation (MFN) with the EUIn accordance with the rules of the WTO trading
system, and especially the rules of equal treatment, the EU would then be
obliged to impose the same tariffs under the same conditions as all the other

% See, for instance, Global Britain, A Global Britain: the RecommetiBeeiit" option.
Leading the World to TariffFree Trade,
http://www.globalbritain.co.uk/sites/default/files/GB%20Brexit%20Position% 2 0Ppgie
accessed 31 March 2015.
%" Thus argues the Global Britain, pointing out ttre eurozone surplus on goods, services,
income and transfers currently stands at 063 billi
http://www.globalbritain.org/BNN/BN86.pdf, accessed 5 December 2013.
%8 Springford& Tilford, op cit
% Global Britain,op cit
" See: http://newalliance.org.uk/trade.htm
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countries that enjoyed MFN stat(isThat would includdariffs on a wide range
of industrial good<? Britain would not even qualify for reduced tariffs under
the Generalised Scheme of Preferences (G5P).

Currently, in trading with the rest of the worBlitain as an EU Member State
benefits from tariff concgsionsnegotiated by the EUThe differential rates it
enjoysdiscriminae againstparties which do not have trade agreements with the
EU, but this is permitted under the rules concerning regional trade
agreement$! On leaving the EU, Britain would loseetprotection of these
rules, and be faced with MFN tariffs. The EU would have no choice in this. It
must obey WTO rule&

It must be understood thati$ means the restoration of tlsatus quo ante
arising from thewithdrawal of concessionspecific toregional trade agreement
membershipThat is permitted®

Perversely, if Britainsought toretaliate, the WT@ rules on equal treatment,
and thus theorohibition of discrimination would kick in. Tariffs imposedby
the UK on goods from EU member statesuld have tdbe appled to similar
goods from all other countriewith which it did not have formal trade
agreements

A duty on cars from the EU, for instance, would have to be matched by the
same levy on cars from all other trading partners, includaygan and Korea.
This cannot even be kpassed by imposing discriminatory domestic taxes, as
indicated currently by action being taken against Bramihere WTO
proceedings are being initiated after a special tax was levied on importéd cars
Then, on theother hand, if the UK decided to remove tariffs from EU products,
it must do the same with all other WTO members.

"LWTO website: principles of the trading system,
https://www.wto.org/english/thewto_e/whatis_eftif e/fact2_e, laatessed 8 April 2015.
"2The general duty on motor cars is ten percent. For prevailing oatiuty, see:
http://ec.europa.eu/taxation_customs/customs/customs_duties/tariff_aspects/customs_tariff/,
accessed 5 December 2013.

" That is now restricted to LDCs and other low and lemgéddle income countries. See:
European Commission, Revised EUdigascheme to help developing countries applies on 1
January 2014, 19 December 2013, http://europa.eu/rapid/iesse MEMGL3-
1187_en.htm, accessed 19 December 2013.

" Understanding on the Interpretation of Article XXIV of the General Agreement orfsTarif
and Trade 199http://www.wto.org/english/tratop_e/region_e/regatt_e.htm#understanding.
See also: http://www.wto.org/english/thewto_e/whatis_e/tif_e/fact2_e.htm, both accessed 5
December 2013.

'S http://trade.ec.europa.eu/doclib/docs/2012/june/trad0@622.jpg, accessed 13 January
2014.

® Article XXVII of the 1994 GATT Agreement,
http://lwww.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994 10 e.htm#1071,
accessed 13 January 2014.

" European Commission, EU requests WTO consultations over Biigiisminatory taxes,

19 December 2013, http://europa.eu/rapid/pretsase I1PL3-1272_en.htm, accessed 20
December 2013.
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As it stands, tradeveighted average tariffs for EU Member States are 2.6
percent’® This leads some to argue that the UK could absorb thie essts in
increased efficiency and by developing new markets. However, as the CER
points out, tariffs would have a disproportionate effect on some of Bsitain
poorer regiong?

Non-tariff barriers

What also needs to be stressed is that the imposititamiffs is only one of the
disadvantages of the WTO option, and possibly the least of themiff T
reductionsglobally have been one of the successes of the international system
Even fullrate tariffs in most sectors present relatively modest baradrade.
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Figure 6: Trends in tariff rates by regions (simple averagepercentages

However, the process of tariff reductibas been described as like draining a
swamp the lower water level has revealed all the snags and stumps ©f non
tariff barriers that still have to be cleared aw&wurthermore, fier thirty years

of swamp draining, the stumps have started to grow. Decades of ever tighter
regulation of goodsmosty adopted for purely domestic policy aimsave
escalated regulatory protectiand made international trade more diffictit

"8 hitps://lwww.wto.org/english/res_e/statis_e/statis_maps_edtoessed 8 April 2015.

" Disunited Kingdom: WhyBrexit endangers Btain's poorer regions,
http://www.cer.org.uk/sites/default/files/publications/attachments/pdf/2015/disunited_kingdom
_by _john_springfordl0855.pdf accessed 8 April 2015.

8 Ronald Balwin, cited in Baldwin, Richard E (2000), Regulatory Protectionism, Dgnglo
Nations, and a Twdier World Trade SystenBrookings Trade Forurd00Q 237-280
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These secalled Non-Tariff Measures (NTMsr Technical Barriers to Trade
(TBTs) have become famore important than tariff§:*> This is something
readily acknowledged by the British governmeéftiese obstacke it says, often
stem from domestic regulations, which are enacted primarily to achieve valid
domestic goals. Therefore, unlike tariffs they cannot be removed sitply.
Furthermore, they are a growing problem. In 1995, the WTO received 386
formal notificatons of TBTs. By 2013, this had risen to 2,F3Dverall, they
areestimated to add more than 20 percerihécosts of internation&iade®

As a member of th&U, the UK is part of a common (harmonised) regulatory
system, theurposeof which is to renove technical barriers to trade within the
Community. This isasserted asne of the main achievements of the Single
Market. Outside the EU and without benefit of trade agreements, thsenuldn
fall-back would be WTO provisions, including theagreement o Technical
Barriers to Trade (the TBT Agreemeiat)d the parallel Agreement on Sanitary
and Phytosanitary Measures (the SPS Agreent&ff)

The UK, therefore, would be committing itself tovaultilateralsystem that has

not been entirely successfuéflected in a lack of progress since the launch of
the Doha round of WTO talks in November 2081ln essence, WTO
agreements are imperfect provisions. Without the reinforcement of bilateral
agreementssometimes styled dbeyond WTO, they are difficult teenforcei

and especiallyhere dispute settlement is less than optifffakor instance,
proceedingsin the longrunning dispute between Airbus and Boeing were
lodged in 2004 and are still ongoing, while the resolution of thealied

http://muse.jhu.edu/journals/brookings_trade_forum/v2000/2000.1baldwin.htmi#FOOT1,
accessed 14 January 2014.

8 The WTO Agreements Series: Technical Barriers to Trade,
http://www.wto.org/english/res_e/publications_e/tbttotrade_epcfessed 18 November 2014,
8 Anon (2005), Looking Beyond TariftsThe Role of NorTariff Barriers in World Trade,
OECD, http://www.keepeek.com/DigitélssetManagement/oecd/trade/lookitgyord-
tariffs_9789264014626&n#pagel8, accessed 29 December 2013.

8 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/32888/12
regulatorycooperation.pdfaccessed 24 April 2015.

8 WTO, World Trade Report 2014,
http://www.wto.org/eglish/res_e/booksp_e/anrep_e/anrepl4 eaifessed 18 November
2014.

8 Anon, NonTariff Measures in EWUS Trade and InvestmehtAn Economic Analysis,
ECORYS Nederland BV, 11 December 2009,
http://trade.ec.europa.eu/doclib/docs/2009/december/tradoc_3 4 laccessed 27 December
2013.

8 http://www.wto.org/english/docs_e/legal_eftit_e.htm, accessed 29 December 2013.

87 https://www.wto.org/english/docs_eflegal_eMss.pdf accessed 9 November 2015

8 BBC website The death of the WTO's Doha talks, 252006,
http://news.bbc.co.uk/1/hi/business/5215318.stm; and Lloyd, P. (2012). Multilateralism in
Crisis. ARTNeT Working Paper No. 114, June, Bangkok, ESCAP; www.artnetontrade.org,
accessed 2 January 2014.

¥ ida, Keisuke (2004), Is WTO Dispute Settlemefilective? Global Governance 10, 207
225.
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"banana war" took 20ears’®®! Unsurprisingly, thereforaestrictive measures
are increasing (fig§&6).% Within the WTO system rade is still a long way
from free and, since the global crisis, is becoming even le¥s so.
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Source: WTO I-TIP database.

Figure 7: Notifications of nortariff measures (SPBBTs), 19952010(number of
notified measures and notifying countries per year). Source: WTO secretariat.

Access to theeU Member State nmarkets

Manufactured goods exported to the EU can onlyplaeel on the marketf

they meet all the applicable requiremts. However, conformity alone is not
sufficient. If costly checks and delays on entry are to be avoided, evidence must
be supplied that the goods have undergone the approp@t®rmity

POWTO, European CommunitiedMeasures Affecting Trade in Large Civil Aircraft,
http://lwww.wto.org/english/tratop_e/dispu_e/cases_e/ds316_e.htm, accessed 2 January 2014.
1 BBC, Banana war ends after 20 years, &é&tnber 2012,
http://www.bbc.co.uk/news/busine29263308, accessed 2 January 2014.

“2WTO, World Trade Report 2012,
http://www.wto.org/english/res_e/booksp_e/anrep_e/world_trade_reportl2_e.pdf, accessed 27
December 2013.

% Marc Bacchetta, Cosimo Beverelpn-tariff measures and the WTO, 31 July 2012.
http://www.voxeu.org/article/tradbarriersbeyondtariffs-factsand challenges#fn, accessed 29
December 2013.
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assessment procedsrat the point of production, before they entato
circulation®® This can be certified by testing bodies which have been approved
by the EU or by systems in originating countries where domestic systems are
recognised, usually in conjunction with the international standards body’1SO.
Recognition is either built into free trade agreements or, where Mutual
Recognition Agreements (MRAs) on conformity assessment are in %force.
These enable the exporters to rely on their own domestic systems to produce the
appropriate certification which will permit goods enter without conformity
checks at the borders.

Australia, Canada, Japan, New Zealand, the USA, lsna@/Switzerlandall

have MRAson conformity assessmewnith the EU. China also formalised an
MRA on 16 May 20147 This, and other agreements on @us$ ceoperation,
considerably eases the flow of trade between China and tHé ivever, the

UK without the benefit of such agreements and working exclusively under
WTO rules would not have conformity assessment verification in place. It
would, thereforg have considerable difficulty in securing uninterrupted trade
flows.

In fact, this is something of an understatement. Shippers presenting goods to the
customs authorities at entry points to the EU (or EEA members) will find that
they no longer have valickertification documentation, without which loads will

be refused entry. The option is either to return the load to the point of origin or
to agree to its detention pending the procurement of valid certification. The
latter is expensive. The goods must pleysically inspected and samples
obtained under official supervision to send to an approved testing house.
Container inspection is typically about £700 and detention costs about £80 a
day. Ten days or more may be required to obtain results and secumascusto
release, the cumulative costs adding up to £2,000 to deliver a shipping
container into the EB?

Apart from the costs, the delays are highly damaging. Many European
industries are highly integrated, relying on components shipped from multiple
countriesright across Europe, working to a "just in time" regime. If even a
small number of consignments are delayed, the system starts to snarl up. Any
supply chain disruption can be highly damaging, as was found in the 2011
Japanese tsunami, when delays in thedpction and export of vehicle

% http://ec.europa.eu/growth/singtearket/goods/buildindplocks/conformity
assessment/index_emftaccessed 18 April 2015.

% http://www.iso.org/sites/cascoregulators/03_considerations.arnessed 22 April 2015.
% http://ec.europa.eu/growth/singhearket/goods/internationalspects/mutualecognition
agreements/index_en.htaccessed 18 April 2015.

" http://europa.eu/rapid/preselease_|IP14-555 en.htmaccessed 18 April 2015.

% http://europa.eu/rapid/preselease_ MEM@14-353_en.htmaccessed 18 April 2015.

% For typical UK charges, see here:
http://www.pdports.co.uk/Documents/Navigational%20Infation/Duesand
Charges/PD%20Teesport%20%20Schedule%200f%20Charges%201st%20January%202015.pd
f, accessed 26 June 2015.
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components caused closures in vehicle manufacturing plants as far afield as the
United States and Europ®,

Even the loss of one key supplier can causerdine systento break down.An
example is cited of &re in the phnt owned byAisin Seiki, aJapanessupplier
that produced more than $@rcentof Toyotds brake valves. Most of the 506
machines used to produce the valwere inoperable. Toyota maintained only a
4-hour supply of the valvahus causinghe worlds lagestcar makerto shut
down itsproduction lines. This resulted in Toyota losing production of 70,000
cars before an alternative supply could be arranyéd

In the case of the WTO option applying, the effects would be far more
damaging, applying to the hele continent, and the UK. As European ports
buckled under the unexpected burden of thousands of inspections and a backlog
of testing, a huge range of loads would build up while test results and clearance
was awaited. The system would grind to a hakvduld not just slow down. It
would stop. As has been seen with Channel port disruptions in the past, trucks
waiting to cross the Channel would be backed up the motorways nearly to

London1%?

The problem would be exacerbated by the system in force for psoddic
animal origin. For third countries (as would be the UK), without reciprocal
arrangementshe EU speciésthe port of entry fosuchproducts under the so
called Border Inspection Post (BIP) systerthis is to ensure sufficient
facilities for inspetion are availablé®® This could have a devastating effect on
the flow of British exports to EU Member States, especially as there are no
facilities for handling the volume of goods that are currently invohigl.
contrast, Britain is already well equipptricheck imported goods and, with a
decentralised system of inland container ports, would not be under the same
constraintsas its European equivalentsor the UK, therefore,ot impose
similar conditions at the point of entry wouldelach WTO rules.

In all respects, therefore, a strategy based on an expectation that Britain can rely
solely on WTOrules without securingnydirect agreements with the BEUan

in particular without securing an MRA on conformity assessnvenitjd not be

well founded. Britan would struggle to maintain its current levels of external
trade and there would be a profound adverse effect on daily life and

190 seehttps://www.fas.org/sgp/crs/misc/R41831.gdhited States) and
http://businesstheory.com/reducinigk-automotivesupply-chain2/, both accessed 26 June
2015.

11 Bysiness theorybid.

192The Daily Mail "Operation Stack turns M20 into lorry park and tailbacks stretch 20 MILES
as Channel Tunnel travel chaos enters sixth,d23 January 2015,
http://www.dailymail.co.uk/travel/travel _mes/article2921376/Channelunnetpowersupply
crisisentersSIXTH-day-Eurostardelays20-mile-tailbacksM20-turnedlorry-park.htm|

accessed 26 June 2015.

193 commission Decision of 28 September 2009 drawing up a list of approved border inspection
posts. (B09/821/EC), accessed 5 December 2013.
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2009:296:0001:0058:EN:PDF
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employment Far from a potential three million job losses, with the krook
effects to UK production, that number could easilguble and then be
exceeded by a substantial margin.

3.2 The bilateral (Swiss/Turkey) options

This brings us to the second of the options, the idea of concluding one or a
series of bilateral agreements with the EU, covering aspects of our trading
relations. To the extent that the Swiss experience provides some guidance for
the UK outside the EU, following this route is often described as the Swiss
option, or model, or less formally ag @wissstyle relationship'%

The Swiss option stems from the coutgmgfusalin 1992to ratify the EEA
agreement, following d'no" vote in its referendum. As such, it is not a
conscious, studied arrangement, but a seriesadfhoc responses to the
rejection, amounting tancoordinatedbilateral agreements. Some 120 are i
place, including the Schengen Association Agreement, of which 20 are decisive
for joint relations'® The agreements arsubject towhat is known asa
"guillotine” clause, whereby if one part of the déills, the whole package is
voided. To that extentdespite its separate components, this is"alh or
nothind' arrangementlf oneagreementalls, they all fall.

The suppose@dvantages to thgptionhave been rehearsed widély a variety

of commentator$®® However, around 40 percent of Swiss legiskats said to
derive from EU rules, characterising the arrangements as a means of moving
closer to the EUAccess to European capital markets necessitates continuous
updating of Swiss layabsorbing the greater part of the workload of the federal
legislatue. Overall, the Swiss approaé¢hwhich is regarded as unique to the
countryi is thus seen as an exception, rather than a formal riSdel.

Nor, it would seem, is the example readily transferabléhe UK MPs from
the House of Commons Foreign Affairs Coittee in a visit to Berne in 2013
were told thathe EU did not wislit to continue Theagreementwere regarded
astoo complex and timeonsuming to administer. More importantly, the EU
consideed that, without any provision for Switzerland's automatiotion of

194 Ruth Lea and Brian Binley MRn Britain and Europe: a new relationshifslobal Vision,

2012 refer to"Swissstyle relationstp”.
http://www.europarl.org.uk/resource/static/files/glebiion-paperlr.pdf

195 Eyropean Parliament, Directorate General for Internal Policies, Internal Market beyond the
EU: EEA and Switzerland,
http://www.europarl.europa.eu/document/activities/conti®R20100315ATT70636/2010031
5ATT70636EN.pdf, accessed 3 December 2013.

1% Not least here: Speech to the Bruges Group by Ruth Lea, Britain and Europe: A New
Relationship, http://www.brugesgroup.com/SpeechbyRuthLea.pdf, accessed 27 November
2013.

197 switzerlarl's approach to EU engagement: a Financial Services perspective, report prepared
for the City of London corporation by the University of Kent Centre for Swiss Politics, April
2013. http://www.cityoflondon.gov.uk/business/economgsearckandinformation/iesearch
publications/Documents/resear2d13/Switzerlandspproacko-EU-engagement.pdf,

accessed 11 December 2013
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new legislation in areas covered by its agreements, and without any dispute
settlement mechanisrthe current system creat®legal uncertainty*%®

This approach certainly did not meet with the approval of the Council of the
European Union. In 2010 study, it reported that the arrangemeidt not
ensure'the necessary homogeneity in the parts of the internal market and of the
EU policies in which Switzerland participatedt reiterated the point that the
arrangementhad resulted in‘legal uncetainty', affecting"authorities, operators

and individual citizeris**®

In respect of Swiss sovereignty and choices, the report continued, the Council
had come to the conclusion thawhile the present system of bilateral
agreements has worked well in thast, the key challenge for the coming years
will be to go beyond the system, which has become complex and unwieldy to
manage and has clearly reached its limit$ e general and consistent view was
that the Swiss option saunlikely to be repeated?

Two years later in another reporfiet Council notd that negotiationson
Switzerlands further participation in parts of the Internal Marked Hseen
"marked by a stalemate, partly due to unresolved institutional issWégde the
Council welcomd the contimation of intensive and close cooperation,
successfulconclusion offurther negotiatiols on the Internal Market were
"dependent on solving the institutional issues outlined in the Council
conclusions of 2008 and 2018

In May 2013, the EEA Joint Parlisantary Committee published a report on
"thefuture of the EEA and the EU's relations with the sraaiéd countries and
Switzerland.**? In setting out their expectations for future agreements, they
listed four main requirements. Thessere: "dynamic adaptatn” of the
agreement to enable it automatically to adjust to the evobaogis structures

and institutions in place thatould ensure the homogeneous interpretation of
the agreement; independent surveillance of compliance and judicial
enforcement mecimésms; and dispute settlement procedures.

198 HoC, Foreign Affairs CommitteeThe future of the European Union: UK Government

policy. First Report of Session 201134. Volume |,p.76etseq
http://www.publications.parliament.uk/pa/cm201314/cmselect/cmfaff/87/87.pdf, accessed 19
December 2013.

199 Council conclusions on EU relations with EFTA countri@360th GENERAL AFFAIRS

Council meetingBrussels, 14 December 2010

http://www.consiliumeuropa.eu/uedocs/cms_ data/docs/pressdata/EN/foraff/118458.pdf

10'see also Appendix 4: text of the press release following the Swiss Referendum of 9 February
2014. Note specifically, the reminder that: In the Council Conclusions on relations with EFTA
counties of December 2012, Member States reiterated the position already taken in 2008 and
2010 that the present system of "bilateral" agreements had "clearly reached its limits and needs
to be reconsidered".

1 Council conclusions on EU relations with EFTAuotries, December 2012,
Pltztp://eeas.europa.eu/norway/docs/2012_final_conclusions_eaqwssed 5 May 2014.

http://www.europarl.europa.eu/document/activities/cont/201305/20130531ATT67141/2013053
1ATT67141EN.pdfaccessed 7 July 2016.
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Following a referendum on 9 February 2014 on immigration issBesss
president Didier Burkhaltefeared the arrangements were so fragile timagn
interview publishedn May by the Germanlanguage weekl\NZZ am Sonntag

he warned that there would have to be a referendum on the basic relationship
between the EU and Switzerlan@The decision will be at the end of a long
process that has only just beguhé told the magazinggdding: "Until then

there is stilla tough obstacle course ahead of 43"

In a BBC report at that time, the questionadfering free trade without free
movement to a nememberwas described as presentifeghuge political risk
perhaps prompting countries like Britain, which have maed doubts about
free movement clear, to see life outside the union as more attractike"
report cited Ivo Scherrer, founder of a new political group called Operation
Libero, who sal: "l don't think we will be able to square this circle”.

"Our [current] strategy makes us vulnerable," hiel sadding that'Switzerland

is bound to lose access to European markets and institutiBoatering on
whetherthe Swiss strategywas oneto recommend to "big member states with
big doubts about the EUhe conalded:"Britain would have to decide for itself
Whe'thizr such an isolationist strategy is worth the cost. | personally think it's
not".

A contributionwas also aired bthe Financial Times which relied onAlexis
Lautenberg, Switzerland's ambassador te EBU from 1993 to 1999. Such
uncertainty underscores the complications of the Skis$srelationship,
Lautenberg sd. "When you look at the difficulty that one vote can cause for
the whole construction of Swi€sU relations, it doesn't give the impressaira
perfect model for others to copy". Patrick Emmenegger, a professor at the
University of St Gallen, agrele”A solution as complex as the Swiss one would
never work for bigger economies, such as the UK", he dgifte

Given this level of uncertainty dnthe reluctance of the Council to accept a
continuation of the Swiss arrangements, it is difficult to asserttlieatSwiss
option" isviable, even for the Swiss people. As a model for the UK, there are
too many barriers and problems for it to be treatibusly.

As to the Turkish model, this is a limited customs union, covering a range of
goods and services, but not agricultural products. Turkey is bound by the EU's
common tariff and unable to negotiate its ogxternaldeals, but is allowed to

3 The Local Swiss"likely to vote on EU ties in two years4 May 2014,
http://www.thelocal.ch/20140504/switikely-to-vote-on-eutiesin-two-years accessed 5 May
2014.

H14BBC website: Swiss migration quotas: Rift with EU grows, 3 May 2014.
http://lwww.bbc.co.uk/news/watteurope27244959, accessed 5 May 2014.

"5 Financial TimesSwitzerland: Change in the a#t May 2014,
http://www.ft.com/cms/s/0/07c06746a5911e38b1500144feabdcO.html#axzz30mdGniEU
accessed 4 May 2014.
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retainthe income from duties collectéd As such, thémodel' is included for
the sake of completeness only. It is unlikely to be attractive to the UK, or offer
any lessons that can be brought to the negotiating table.

With both models, though, we consider tthiaeir broaderutility cannot be
assessed solely (or at all) by reference to their inherent meoitgever slight
they might be Greater regard must be given to the nature of the Article 50
negotiations and the political environment in which they willcbaducted In
particular,expecteddemands for an early exit and the need to protect the Single
Marketmust be given sufficient prominence when evaluating the utility of any
exit option

3.3 The "off-the-shelf' solutions

Putting together the various neiging constraints, and the objectives which
negotiators must meet, it would seem tlne best wayif not the only wayof
securing a speedy resolution to ongoing Single Market participationaidopt

an "off-the-shelf’ solution. Apart from the wholly nsatisfactory Turkish
customs union, or perhaps the association agreements available to the Eastern
Partnership, the most obvious and accessible way to achieve this is through
continued membership of the European Economic Area (EEA) Agreement.

A relatiorship with the EU based on the EEA Agreement is often knovwtheas
"Norway Option", because Norwayn®w the largest nation within theonEU
EEA group.The Norwegian view of the EEA agreement is set out in a White
Paper, recently translated from the Nogies*’ It is much more than a trading
agreement. For thlorwegian Governmennot only doestilink Norway with

the EUs internal marketit forms the foundation othe countris European

policy.

Nevertheless, since thteo other norEU parties to the EA Agreementarethe
EFTA states oficeland and Liechtensteithe Norway Option coulgust as
easilybe called the NiLor the EFTA/EEA OptionHowever,any suchdeal
applied to the UKmight haveelements which make it uniqu€alling it the
"Norway Optiori is misleading.We are not copyingNorway. Rather, we are
seekingan "off-the-shelf' solutionthat will protect the UKs participation in the
Single Market In all, we look at three possible ways this can be achieved
These three wayare grouped togethar this section

As to the EEA Agreement Britain is already acontracting party so the
technical measures amdreadyin place.But, as the EEA Agreement is an
agreement between EU and EFTA membeusside the EUit is assumed that
membership of th&uropean Free Trade Association (EFTAN e necessary.

M8 For a full analysis of the Turkish Customs Umisee: MEDPRO Technical Report No.
9/March 2012, www.ceps.be/ceps/did/6731/@ticessed 17 November 2013.
"7 http://www.eunorway.org/Global/SiteFolders/webeu/MeldSt5_UD_ENG.PDF
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There is then theinresolved question of whether Britaion leaving the EU
would automatically cease to become party to the Agreemenwvauld have

to reapply. This is notclearas he text ofthe Agreement does not specifically
exclude continued membership, possibly because, prior to the Lisbon Treaty,
there was no provision for any memberleawe the EU.When we asked the
EFTA secretariat for their views on this, they told us there was noitdef
answer. They suggested thadlipcal discussionswith all parties concerned
would beneeded to resolve the issté.

EFTA membership for the UKvould have its own advantages, allowihgo

tap into extensive consultation arrangements with the ithout having to
develop entirely new structures. If desired, it woalgo give it access to the
free trade areas to which the Association is party. Furthermore, the result
would be a significant trading group, putting it fourth in the world league afte
China §3,642bn) and ahead of Japabil,678bn). What might be termed,
"EFTA-plusUK" would be a significant global player (Tablée&low).™**

Background to theEEA

The genesis of th&EA is very relevant to its utility as a basis for facilitating
the UKs exit from the EU Its starting pointcan be takerms asummit of the

then EFTA states in Vienna on 13 May 1977, the objective being to develop
trade ftzgd economic emperation with the EC on gragmatic and practical
basis.

As another illustration ohow long such things take, it was not until another
five years,in 1982,that there were more meetings, culminating two years later
in the Luxembourg Declaration of 198%his was a formal declaration of intent
to "broaden and deepénooperation betweehé¢ EC and EFTA

The 1985 Commission White Paper on the completion of the internal market
further intensified discussions, as EFTA countries feared marginalisation and
trade diversion effects from a more developed EC mafk&ut it still took a
speech byhen European Commission President, Jacques Delors on 17 January
1989 to the European Parliament, to get the process fully moving, with a
proposal for d@more structured partnership with common decisimaking and
administrative institutio’s The Presiders vision, at the time, wasf a
"European villagg in which he saw ahouse called the"European

18 personal communication, Georges Baur, Assistant Secretary General, EFIunel2013.
H9WTO data, online database, Figures from 2011.
http://www.wto.org/english/res_e/statis_e/looking4_e.htm#summary, accessed 19 December
2013.

120 Eyropean Parliament, Working Papers, Agreement on the European Economic Area,
Background and Cont¢s,
http://www.europarl.europa.eu/RegData/etudes/etudes/join/1993/457099/EXPO
JOIN_ET%281993%29457099 EN.pdfcessed 18 March 2015.

121com(85) 310 final, 14 June 1985,
http://europa.eu/documents/comm/white_papers/pdf/com1985 0310 f ,ecpe$sed 18
March 2015
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Community. "We are its sole architects; we are the keepers of its' kbgs
said,"but we are prepared to open its doors to talk with our neighbtiirs

What is so relevant to the current debate is that, at this point, the Community
(now EU) was seen by Delors as dieusé in a village, alongside the EFTA
"housé, with which decisiormaking could be shareddn EFTA ministerial
meeting on 20 March 1989 sougto bring this vision to life, with the
establishment of a joint High Level Steering Group, which concluded its
meetings in the October.

Table 2: EFTA+UK as a leader in world merchandising trade (source WTO).

122 http:/lwww.cvce. eu/content/publication/2003/8/22/b9c060B97-4774a700
eBaea5172233/publishable_en,patfcessed 18 March 2015
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